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WHO'S CALLING THE SHOTS? INDIVIDUAL V.
STATE: A LOOK INSIDE THE EXEMPTION LAWS
AND THE THREATS OF FOREGOING
VACCINATIONS.

I. INTRODUCTION
It is a "fundamental principle that 'persons and property are
subjected to all kinds of restraints and burdens, in order to secure the
general comfort, health, and prosperity of the state . . . . "', The
Constitution of Massachusetts stresses that each citizen will be governed by
certain laws aimed at protecting "the common good.",2 "Garret Hardin's
classic essay The Tragedy of the Commons describes the challenges
presented when societal interest conflicts with the individual's interest."3
Hardin describes how the community's interest can be achieved only by
placing controls on the interests of the individual in favor of those of the
community.4
One development that has substantially benefitted the
common good is the introduction and utilization of vaccinations.5

' Jacobson v. Massachusetts, 197 U.S. 11, 26 (1905) ("The possession and enjoyment of all
rights are subject to such reasonable conditions as may be deemed by the governing authority of
the country essential to the safety, health, peace, good order and morals of the community."
(quoting Hannibal & St. J.R. Co. v. Husen, 95 U.S. 465, 471 (1877))); see Morin v. MGH Inst. of
Health Professions, No. CIV. A. 02-4484-F, 2002 WL 31441509, at *1 (Mass. Super. Ct. Nov. 1,
2002) ("The right of self-determination and individual autonomy has its roots deep in our history.
The only purpose for which power can be rightfully exercised over any member of a civilized
community, against his will, is to prevent harm to others. His own good, either physical or moral,
is not a sufficient warrant. He cannot rightfully be compelled to do or forbear because it will be
better for him to do so, because it will make him happier, because, in the opinion of others, to do
so would be wise, or even right." (quoting Brophy v. New England Sinai Hosp., Inc., 497 N.E.2d
626, 633 (1986))).
2 MASS. CONST. pmbl.; see Jacobson, 197 U.S. at 27 ("The good and welfare of the
Commonwealth, of which the legislature is primarily the judge, is the basis on which the police
power rests in Massachusetts.").
3 Kevin M. Malone & Alan R. Hinman, Vaccination Mandates: The Public Health
Imperative and Individual Rights, CDC, http://www.cdc.gov/vaccines/inz-managers/guidespubs/downloads/vacc mandates chptrl3.pdf (last visited Mar. 25, 2016) (citing Garrett Hardin,
The Tragedy of the Commons, 162 SCIENCE 1243 (1968)).
4 See id.
at 262-63 (discussing Hardin's essay).
5 See id.
at 263-69 (recognizing importance of vaccines for common good).
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Vaccinations have played an essential role in preventing disease outbreaks
and reducing mortality in the United States.6 Vaccinations have been so

successful because of "herd immunity," a concept defined as when the
community is protected from a disease because a "critical portion" of a
population is vaccinated against that disease, and an outbreak becomes
unlikely.
Currently, there is no United States federal law that mandates
vaccination, but all fifty states require certain vaccinations in specific
settings, such as for children entering public schools.8 All states provide
medical exemptions to the vaccination requirement, and most provide
religious and/or philosophical exemptions. 9 Several recent outbreaks of
contagious diseases in the United States have been traced to unvaccinated
children in states that allow personal belief exemptions and have since
sparked a national debate on vaccinations.1 0 Part II of this note will discuss
the history of vaccinations, how they arose, and what role they have played
in society. 1 Part III, A explores vaccination and exemption laws generally

6 See Linda E. LeFever, Religious Exemptions from School Immunization: A Sincere Belief
or A Legal Loophole?, 110 PENN ST. L. REv. 1047, 1048 (2006) (discussing reason for
vaccinations); see also Malone & Hinman, supra note 3, at 263-69; CDC statistics demonstrate
dramatic declines in vaccine-preventable diseases when compared with pre-vaccine era,
IMMUNIZE ACTION COALITION, http://www.immunize.org/catg.d/p4037.pdf (last visited Mar. 23,
2016) (demonstrating importance of vaccines).
7 See Pro & Con Arguments: "Should Any Vaccines Be Required for Children?",
PROCON.ORG, http://vaccines.procon.org/#background (last updated Mar. 22, 2016, 1:39 PM)
[hereinafter Pro & Con Arguments] (describing "critical portion" as "the percentage of people"
vaccinated "to provide herd immunity"). "[A] community free of a communicable disease
because of a high vaccination rate can be viewed as a common." Matt Lasher, Note, Improving
Indiana's' Mandatory Immunization Programs, 7 IND. HEALTH L. REv. 117, 129-30 (2010)
(quoting Malone & Hinman, supra note 3, at263). If an individual claims an exemption, it
decreases the vaccination coverage of the community, and when the individual exemptions
aggregate, it in turn decreases herd immunity. See id. at 130 (hypothesizing effects of not
vaccinating individuals). This ultimately leads to the elimination of the benefit of vaccination
programs. See id. (explaining consequences of elimination of herd immunity). When there are
no longer enough individuals vaccinated to sustain herd immunity, the community becomes
susceptible to communicable diseases. Id.
8 See
Vaccinations and Immunizations, CDC, http://www.cdc.gov/vaccines/imzmanagers/laws/state-reqs.html (last visited Mar. 23, 2016) (listing state vaccine requirements).
9 See Note, TowardA Twenty-First-CenturyJacobson v. Massachusetts, 121 HARv. L. REV.
1820, 1825 (2008) ("[A]lmost all have exemptions for those who hold religious beliefs that
supposedly conflict with receiving vaccinations."); see also State Vaccination Requirements, ,
http://www.cdc.gov/vaccines/inz-managers/laws/state-reqs.html (last visited May 29, 2016)
(describing exemptions to vaccine laws).
1o See Personal belief exemptions for vaccination put people at risk. Examine the evidence
for yourself, IMMUNIZE ACTION COALITION, 1, 1-4 http://www.immunize.org/catg.d/p2069.pdf
(last visited Mar. 23, 2016) [hereinafter Personal Belief Exemptions for Vaccination Put People
at Risk] (describing recent outbreaks of measles, chickenpox, and pertussis).
11 See infra Part II (discussing history of vaccinations).
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12
while Part III, B will analyze the laws specifically in Massachusetts.
Furthermore, Part III, C will discuss the line between the state's interests in
protecting the health of its citizens versus the individual's right to choose
whether to get vaccinated. 3 Part III, D of the note will explore the legal
aspects surrounding quarantine orders. 14 Lastly, Part IV analyzes whether
the exemption extends to programs where the unimmunized individual is a
risk to public safety. 15 This note argues that exemption laws should be
narrowed by the courts and legislatures so that the laws become more rigid
16
and uniform between the states.

II. HISTORY OF VACCINATIONS
Vaccinations have been around for centuries and have a long and
controversial history.1 7 China used various vaccination techniques against
smallpox as early as 1000 A.D. and similar methods were also used in
ancient Africa and Turkey.18 The concept of modernized vaccinations, as
used in the healthcare system today, originated when Edward Jenner
created the first smallpox vaccine in 1796.19 Jenner's creation began the
era of vaccinations. 20 The significance of vaccinations was so great that it
21
caught the attention of the federal government.
Massachusetts was a
forerunner in recognizing the benefits and importance of these
vaccinations, and became the first state in the United States to promote the
* 22
use of vaccinations.
A few years later, the town of Milton, Massachusetts

12 See
13 See
14 See
15 See
16 See
17 See
vaccines).
is See
19 See

infra Part III A-B (exploring vaccine exemption laws).
infra Part III C (discussing state interests versus individual interests).
infra Part III D (discussing quarantine orders).
infra Part IV (analyzing public safety with regards to unimmunized individuals).
infra Part IV (advocating for narrowed exemption laws).
Pro & Con Arguments, supra note 7 (providing advantages and disadvantages of
id. (recognizing herd immunity in ancient civilizations).
Background
of
the
Issue,

PROCON.ORG,

http://vaccines.procon.org/view.resource.php?resourcelD=006479 (last updated Mar. 22, 2016
1:39 PM) [hereinafter Background of the Issue] (providing history of vaccinations); see also
James G. Hodge & Lawrence 0. Gostin, School Vaccination Requirements: Historical, Social,
and Legal Perspectives, 90 KY L.J. 831, 833 (2002) (asserting trending vaccine requirements);
Malone & Hinman, supra note 3, at 262 (crediting Edward Jones with small pox vaccine).
20 See Malone & Hinman, supra note 3, at 262 (discussing Hardin's essay).
21 See Pro & Con Arguments, supra note 7 ("On Feb. 27, 1813, President James Madison
passed An Act to Encourage Vaccination which created the National Vaccine Agency.").
22 See id. (encouraging vaccinations). The vaccination movement in the United States started
primarily with Dr. Benjamin Waterhouse of Harvard University. Hodge & Gostin, supra note 19,
at 842. Dr. Waterhouse vaccinated his children and servants in 1800. ld. Waterhouse introduced
the vaccination in New England and was appointed vaccine agent by Thomas Jefferson in the
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became the first town to offer free smallpox vaccinations. 23 In 1827,
Boston became the first city to require vaccinations as a condition for
students attending public school, and in 1855, Massachusetts passed its
own vaccination mandate. 24 Today, the Centers for Disease Control and
Prevention ("CDC") is in charge of controlling communicable diseases in
25
the United States.
The CDC attempts to control the spread of infectious
diseases through various means including a recommended vaccine
26
schedule.
This schedule is influenced by various medical professionals
and forms the basis for which vaccinations are required under state laws.2
While vaccinations have undoubtedly had beneficial effects on preventing
the spread of disease and death in society, they have never been universally
accepted. 28 As each state began passing mandatory vaccination laws, antivaccination groups began to form and oppose these laws. 29 Despite this

National Vaccine Institute, an organization set up to implement a national vaccination program in
the United States. Stefan Riedel, Edward Jenner and the history of smallpox and vaccination,
NCBI, http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1200696/ (last visited Mar. 23, 2016).
23 See Pro & Con Arguments, supra note 7 (noting early history of vaccines).
24 See Hodge & Gostin, supra note 19, at 851 (discussing emergence of vaccination laws);
Jared P. Cole & Kathleen S. Swendiman, Mandatory Vaccinations:Precedent and CurrentLaws,
CONG. RESEARCH SERV., 2-3 (May 21, 2014), http://fas.org/sgp/crs/misc/RS21414.pdf (requiring
smallpox vaccine for public school students). Other states soon followed. See Pro & Con
Arguments, supra note 7 ("New York (1862), Connecticut (1872), Indiana (1881), Arkansas
(1882), Illinois (1882), Virginia (1882), Wisconsin (1882), California (1888), Iowa (1889), and
Pennsylvania (1895)."). Massachusetts still requires certain vaccinations for public school
children. See State School Immunization Requirements and Vaccine Exemption Laws, CDC, 1,
http://www.cdc.gov/phlp/docs/school-vaccinations.pdf (last visited Mar. 31, 2016) [hereinafter
State School Immunization Requirements] (detailing rules for school vaccinations).
25 See Kimberly J. Garde, Outstanding Student Article, This Will Only Hurt for Ever:
Compulsory Vaccine Laws, Injured Children, and No Redress, 3 PHOENIX L. REv. 509, 525
(2010) (discussing appropriate government agency handling diseases).
26 See id. (addressing CDC's goals).
27 See id.at 525-26 ("CDC's recommended vaccinations schedule typically serves as the
driving force behind the list of legislatively compelled vaccines."); Hodge & Gostin, supra note
19, at 868 ("The CDC publishes a schedule of immunizations based on the recommendations of
the Advisory Committee on Immunization Practices ("ACIP"), the American Academy of
Pediatrics' Committee on Infectious Diseases, and the American Academy of Family
Physicians."); see also Garde, supra note 25, at 526 (discussing appropriate government agency
handling diseases); Conflicts of Interest in Vaccine Policy Making, 106TH CONG., 9 (Aug. 21,
2000), http://www.putchildrenfirst.org/media/3.5.pdf ("ACIP published its recommended
immunization schedule in the Morbidity and Mortality Weekly Report (MMWR).").
28 See Pro & Con Arguments, supra note 7 (acknowledging anti-vaccine push back).
29 See Background of the Issue, supra note 19 ("The Anti-Vaccination Society of America
was founded in 1879, with the belief that it 'is undignified' to mandate vaccinations and that the
'efficacy of vaccination as a disease preventative is a matter of individual opinion ....
). The
New England Anti-Compulsory Vaccination League was founded in 1882. Id. As a result of this
opposition, the anti-vaccination groups got vaccine mandates repealed in California, Illinois,
Indiana, Minnesota, Utah, West Virginia, and Wisconsin. Id. Today, there is still much
opposition to mandatory vaccinations. See also Steve P. Calandrillo, Vanishing Vaccinations:
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opposition, the amount of laboratory-created vaccinations increased. 0 This
prompted Congress to pass a law regulating the quality of these vaccines."
The controversy over mandatory state vaccinations eventually reached the
Supreme Court when an individual challenged the validity of the
Massachusetts law.32 The Massachusetts mandatory vaccination law was
3 3 As a result
upheld by the Supreme Court in Jacobson v. Massachusetts.
of this ruling, more states began to pass mandatory child vaccination laws
as a condition of attending public schools.34 The constitutionality of
mandatory vaccination of school children was once again challenged and
upheld in Zucht v. King.3 5 These decisions paved the way for states to craft
legislation requiring mandatory vaccinations to protect the common good. 36
III. FACTS
A. Laws Generally
The CDC declared vaccinations to be one of the ten greatest public

Why Are So Many Americans Opting Out of Vaccinating Their Children?, 37 U. MICH. J.L.
REFORM 353, 393 (2004) ("In addition to the potential safety risks associated with
immunizations, antivaccinationists raise the classic American values of freedom and
individualism as grounds for their objections to compulsory vaccination laws." ). These
opposition groups argue that "no one, especially not the state, can dictate what they can do with
their body" and as a result are a "violation of civil liberties." Id. Often, opposition is rooted in
misinformation and falsities about the risks of such vaccinations. Id. at 393-403.
30 See Background of the Issue, supra note 19 (providing history of vaccines). The first
laboratory-created vaccine was for avian cholera, and was developed by Louis Pasteur, in 1879.
ld. Pasteur later created the rabies vaccine. ld. This began an active period of vaccine
development that resulted in vaccinations for "typhoid (1899), cholera (1911), diphtheria (1914),
tuberculosis (1921), tetanus (1924), polio (1955), measles (1963), mumps (1967), and rubella
(1969)." Id.
31 See Background of the Issue, supra note 19 (presenting Act regulating sale of Viruses,
Serums, Toxins, and Analogous Products).
32 See Jacobson v. Massachusetts, 197 U.S. 11, 12 (1905) (challenging validity of mandatory
vaccination law).
33 See id. (challenging validity of mandatory vaccination law). In Hannibal & St. J. R. Co. v.
Husen, 95 U.S. 465, 471 73 (1877), the Court "recognized the right of a state to pass sanitary
laws, laws for the protection of life, liberty, health, or property within its limits, laws to prevent
persons and animals suffering under contagious or infectious diseases, or convicts, from coming
within its borders." Jacobson, 197 U.S. at 28. "[I]n every well-ordered society charged with the
duty of conserving the safety of its members the rights of the individual in respect of his liberty
may at times, under the pressure of great dangers, be subjected to such restraint, to be enforced by
reasonable regulations, as the safety of the general public may demand." ld. at 29.
34 See Pro & Con Arguments, supra note 7 (noting mandatory vaccine laws).
35 See 260 U.S. 174, 176 (1922) (stating it is "within the police power of a state to provide
for compulsory vaccination.").
36 See infra Part III (discussing current vaccination laws).
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health achievements of the twentieth century.3 Vaccinations have resulted
in the eradication of smallpox and many other diseases.38 The greater the
number of people vaccinated, the lesser the risk for disease.3 9 Currently,
the Food and Drug Administration (FDA) regulates and licenses all
vaccines to ensure safety and effectiveness.4 0 Controlling the rates of
preventable diseases in the United States can be attributed largely to
mandatory vaccination programs, including school immunization
requirements. 1 While there is no federal law that mandates vaccinations,
all fifty states require certain vaccinations for children entering public
schools. 42 "State laws also offer exemptions to school vaccination
and philosophical exemptions
requirements,
including
medical, religious,
or sme
cmbiatio
ofthes
.
,,43
or some combination of these exemptions.
Most states also require

37 See Cole & Swendiman, supra note 24, at 1 (citing Ten Great Public
Health
Achievements United States, 1900-1999, 48 CDC Morbidity & Mortality Wkly. Rep. 12, 241
(1999)). "In the twentieth century, many new vaccines were developed and used, with
spectacular impact on the occurrence of disease." Malone & Hinman, supra note 3, at 262-63.
38 See Cole & Swendiman, supra note 24, at 1 (introducing history of vaccines); see also Pro
& Con Arguments, supra note 7 ("Children are no longer vaccinated against smallpox because the
disease no longer exists due to vaccination."); WHO Expert Committee on Biological
Standardization,WORLD HEALTH ORG. 1, 28 (2004),
http://whqlibdoc.who.int/trs/WHO TRS 926.pdf?ua=I (eradicating small pox with national
vaccine program); Immunization Coverage, WORLD HEALTH ORG. (Feb. 2014),
http://www.who.int/mediacentre/factsheets/fs378/en/ ("Immunization averts an estimated 2 to 3
million deaths every year from diphtheria, tetanus, pertussis (whooping cough), and measles.").
Prior to vaccinations, "Diphtheria killed 21,053 people yearly, measles killed 530,217 people
yearly, mumps killed 162,344 people yearly, rubella killed 47,745 people yearly, and Hib killed
20,000 people yearly" in the United States." Pro & Con Arguments, supra note 7. "[B]y 2012,
each of these diseases decreased by 99% due to the success of vaccinations." Id. In 1955, trials
of the Salk polio vaccine showed that it was 80-90% effective. Background of the Issue, supra
note 19. The number of paralytic polio cases decreased from 28,985 in 1955, to 72 in 1965. Id.
"The last case of the disease in the United States was reported in 1993, and polio was declared
eradicated in the Americas on Sep. 29, 1994 by the Pan American Health Organization." Id.
39 See Malone & Hinman, supra note 3, at 263 ("[T]he herd effect generated from high
immunization rates significantly reduces the risk for disease for those individuals.").
40 See Ensuring the Safety of Vaccines in the United States, FDA.GOV, (July 2011),
http://www.fda.gov/downloads/BiologicsBloodVaccines/SafetyAvailability/VaccineSafety/UCM
298181.pdf (describing vaccination safety testing and licensing); see also Vaccines, FDA.GOV,
(Nov. 02, 2010), http://www.fda.gov/BiologicsBloodVaccines/Vaccines/ (summarizing studies
vaccinations undergo before licensing).
41 See Cole & Swendiman, supra note 24, at 1 (reviewing mandatory vaccination
programs);
see also Walter A. Orenstein, The Role of Measles Elimination in Development of a National
Immunization Program, MEDSCAPE, http://www.medscape.com/viewarticle/551272 (last visited
May 28, 2016) (discussing pilot vaccination program).
42 See State School Immunization Requirements, supra note 24, at 1 ("All states require
children to be vaccinated against certain communicable diseases as a condition for school
attendance.").
43 Ild.; see VACCINES.GOV, http://www.vaccines.gov/diseases/index.html (last visited
Feb. 25,
2016) (listing twenty-two diseases that can be prevented by vaccination). Depending on the state,
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vaccinations for healthcare workers. 44 However, all states allow medical
exemptions for persons who have medical reasons why they cannot be
vaccinated.45 Most states also allow religious exemptions and some allow
philosophical or personal belief exemptions.46 Philosophical exemptions
are opposition to vaccinations based on moral, philosophical, or personal
grounds.4 The various state law provisions allowing religious exemptions
differ regarding what beliefs qualify under the exemption.4 8 Only two
there are nine attributes of exemption laws. See State School Immunization Requirements, supra
note 24, at 2 ("Permitting medical or religious exemptions only; excluding philosophical
exemptions; [a]llowing exempted students to be excluded from school during outbreaks;
requiring parental acknowledgment during the exemption application process that exempted
students can be excluded from school during outbreaks; [e]stablishing that exemptions might not
be recognized in the event of an outbreak; [r]equiring parental affidavit or notarization in the
exemption application process; [r]equiring enhanced education on vaccinations in the exemption
application; [d]istinguishing between temporary and permanent medical exemptions in the
exemption application process; and [r]equiring annual or more frequent physician recertification
for medical exemptions.").
44 See Menu of State Hospital Pneumococcal Vaccination Laws, CDC 1, 1 (Nov. 25, 2015),
http://www.cdc.gov/phlp/docs/menu-shpneumovacclaws.pdf
(providing state laws requiring
vaccination
for
healthcare
workers);
Requirements
&
Laws,
CDC,
http://www.cdc.gov/vaccines/imz-managers/laws/index.html (last updated Jan. 25, 2016) ("States
may also require immunization of healthcare workers and of patients/residents of healthcare
facilities.").
Health care workers include (but are not limited to) physicians, nurses, nursing
assistants, therapists, technicians, emergency medical service personnel, dental
personnel, pharmacists, laboratory personnel, autopsy personnel, students and
trainees, contractual staff not employed by the health-care facility, and persons (e.g.,
clerical, dietary, housekeeping, laundry, security, maintenance, administrative,
billing, and volunteers) not directly involved in patient care but potentially exposed
to infectious agents that can be transmitted to and from health care workers and
patients.
Influenza Vaccination Informationfor Health Care Workers,
,http://www.cdc.gov/flu/healthcareworkers.htm (last updated Sept. 17, 2015).
45 See Calandrillo, supra note 29, at 413 ("All fifty
states understandably allow for medical
exemptions to immunizations.").
46 See States with Religious and Philosophical Exemptions from School Immunization
Requirements, NAT'L CONF. OF STATE LEGISLATORS, (Jan. 21, 2016) [hereinafter States with
Religious
and Philosophical Exemptions], http://www.ncsl.org/research/health/schoolimmunization-exemption-state-laws.aspx ("Almost all states grant religious exemptions for
people who have religious beliefs against immunizations. Twenty states allow philosophical
exemptions for those who object to immunizations because of personal, moral or other beliefs.").
47 See id. (discussing philosophical exemptions); Ross D. Silverman, No More Kidding
Around: Restructuring Non-Medical Childhood Immunization Exemptions To Ensure Public
Health Protection, 12 ANNALS HEALTH L. 277, 284-89 (2003) (describing exemptions
specifically in New York).
48 See Cole & Swendiman, supra note 24, at 4 ("The statutes allowing religious exemptions
vary, with some requiring only a statement of dissent from the student, parent, or guardian, and
others requiring a more specific statement regarding the child's membership in a religious
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states do not offer a religious exemption.4 9 Moreover, there are no major
religions in the United States that have a blatant opposition to
vaccinations>5 Additionally, while individuals have a fundamental right to
practice religion freely, that right is limited when it puts the safety and
wellbeing of others at risk.5 1 Even if a parent has a sincere religious belief
opposing vaccinations, the interest of the school children and that of the
52
community overrides the parent.
In some instances, courts may be
granted the power to order vaccinations of children despite parental
religious opposition.
Some state laws permit schools to suspend students
who are not vaccinated. 5 4 "Among the 195 U.S. residents who had measles

denomination that opposes immunizations."); see also Aleksandra Sandstrom, Nearly all states
allow religious exemptions for vaccinations, PEW RESEARCH CTR., July 16, 2015,
http://www.pewresearch.org/fact-tank/2015/02/25/nearly-all-states-allow-religious-exemptionsfor-vaccinations/ (discussing "wide variation among the states in how vaccination exemptions are
administered."). Delaware requires parents to "submit a notarized affidavit" qualifying their
religious beliefs while Oregon requires "parents to obtain a vaccine education certificate" before
the exemption is applicable. Sandstrom, supra. "[S]ome courts have expressly prohibited their
respective state health departments from inquiring into the sincerity of a parent's religious
objection to vaccination." Calandrillo, supra note 29, at 416.
49 See Calandrillo, supra note 29, at 358 n.20 (noting only Mississippi and West Virginia do
not have exemption provision for religious objections); States with Religious and Philosophical
Exemptions from School Immunization Requirements, supra note 46 (same); see also Silverman,
supra note 47, at 283 (discussing states that do not offer religious exemptions).
50 See Sandstrom, supra note 48 (stating many religious authorities do not prohibit members
from vaccinating).
51 See Prince v. Massachusetts, 321 U.S. 158, 166-67 (1944) ("The right
to practice religion
freely does not include liberty to expose the community or the child to communicable disease or
the latter to ill health or death."); Brown v. Stone, 378 So.2d 218, 222 (Miss. 1979) ("[A]
person's right to exhibit religious freedom ceases where it overlaps and transgresses the rights of
others."); Mosier v. Barren Cnty. Bd. of Health, 215 S.W.2d 967, 969 (Ky. Ct. App. 1948)
(holding although father had religious belief against vaccination, he cannot endanger health of
community); Silverman, supra note47, at 283 (citing Brown, 378 So.2d at 222) ("[T]he
Mississippi Supreme Court recognized that the state had an 'overriding and compelling public
interest' to protect children from harm, even when such rights conflicted with the religious rights
of the parents seeking exemptions for their children.").
52 See Brown, 378 So. 2d at 223 ("To the extent that it may conflict with the religious beliefs
of a parent, however sincerely entertained, the interests of the school children must prevail."); see
also Calandrillo, supra note 29, at 395 ("Thus, while personal freedoms are at the foundation of
the American spirit and drive vaccination opponents, the judicial system has generally allowed
those liberties to be limited when public health is at stake.").
53 See Marjorie A. Shields, Power of Court or Other Public Agency to Order Vaccination
over ParentalReligious Objection, 94 A.L.R. 5th 613, § 8 (2001) (discussing various cases where
court ordered vaccinations).
54 See Pro & Con Arguments of the Issue, supra note 7 (describing how NC, OH, and NY
state laws allow for suspension of unvaccinated school children). A New York City policy
barring unvaccinated children from school when another student has a disease preventable by
vaccination was recently upheld. Id.; see also Yasmine Hafiz, Religious Objections To Vaccines
Can't Threaten Public Health, Judge Kuntz Rules, HUFFPOST RELIGION, June 24, 2014, 11:44
AM), http://www.huffingtonpost.com/2014/06/24/religious-objections-vaccines n-5525680.html
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and were unvaccinated, 165 (85%) declined vaccination because of
religious, philosophical, or personal objections .... ",55
While there are no compulsory vaccination laws for adults, school
children are not the only ones affected by mandatory vaccination laws.56 A
number of states have laws requiring employees of certain health care
facilities, such as hospitals and nursing homes, to be vaccinated against
certain diseases.5
These laws also have provisions for exemptions for
medical and/or religious objections.58 In fact, "[n]ationwide, fewer than
half [of all healthcare workers] receive vaccines each year for the more
common seasonal flu."5 9 If these exemptions apply and vaccinations can
be foregone, some states require those health care workers to take
preventative measures such as wearing surgical masks around patients. 60
(explaining the Supreme Court "strongly suggested that religious objectors are not
constitutionally exempt from vaccinations.").
55 See Personal Belief Exemptions for Vaccination Put People at Risk, supra note
10(discussing effects of mandatory immunization requirements).
56 See Influenza VaccinationInformationfor Health Care Workers, supra note 44 (providing
explanation regarding vaccine requirements for health care workers). While the CDC makes
recommendations on which vaccinations should be obtained, they are not authoritative. Id.
These recommendations may be considered by state and other Federal agencies
when making or enforcing laws. However, CDC does not issue any requirements or
mandates for state agencies, health systems, or health care workers regarding
infection control practices, including influenza vaccination. There are no legally
mandated vaccinations for adults, except for persons entering military service. CDC
does recommend certain immunizations for adults, depending on age, occupation,
and other circumstances, but these immunizations are not required by law.
Id.
57 See Megan C. Lindley et al., Assessing State Immunization Requirements for Healthcare
Workers

and

Patients,

32

AM.

J.

PREVENTIVE

MED.

459,

463-65

(2007),

http://www.ajpmonline.org/article/S0749-3797(07)00085-2/pdf (discussing health care worker
vaccinations); see also Cole & Swendiman, supra note 24, at 6 (discussing private health care
employers requiring vaccination of workers as condition of employment).
"The Joint
Commission, a private accreditation body, requires accredited organizations such as hospitals and
skilled nursing facilities to offer influenza vaccinations to licensed independent practitioners and
staff as a condition of accreditation." ld.; see Cole & Swendiman, supra note 24, at 6 n.46.
"Early season 2014 15 flu vaccination coverage among health care personnel was 64.3%, similar
to early season coverage during the 2013 14 season (62.9%)."
Influenza Vaccination
Informationfor Health Care Workers, supra note 44.
58 See Lindley et al., supra note 57 ("Among states with ensure requirements for vaccination
of [health care workers], 8 states provided medical exemptions to at least one of those
requirements, 3 states provided religious exemptions, and only 1 state provided philosophical
exemptions.").
59 See Robert I. Field, Mandatory Vaccination of Health Care Workers, 615-16, 618 (Nov.
2009), http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2810172/ (discussing health care workers
and spread of disease).
60 See John Palmer, Requiring Masks for Healthcare Workers, HC PRO OSHA HEALTHCARE
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This is based on the belief that health care professionals have a moral and
professional obligation to protect the health of their patients. 61 Given that
there are no federal immunization laws, requirements for immunizations of
health care workers also vary widely state to state. 62
The various

ADVISOR BLOG, Nov. 22, 2011 http://blogs.hcpro.com/osha/2011/11/requiring-masks-forhealthcare-workers/ ("Healthcare workers either need to get an influenza vaccination or wear a
mask when working with patients during flu season.
...); Regulation for Prevention of
Influenza Transmission by Healthcare and Residential Facility and Agency Personnel, N.Y.
STATE DEPT. HEALTH, (last modified Feb. 11, 2016),

http://www.health.ny.gov/diseases/communicable/influenza/seasonal/providers/prevention
of inf
luenza transmission/ (requiring health care workers without influenza vaccination to wear
surgical mask while around patients); see also Cole & Swendiman, supra note 24, at 6 n.47 ("The
American College of Physicians policy declares that healthcare workers that cannot receive flu
vaccines due to medical or religious contraindications should either be reassigned to non-patient
care areas during influenza season or wear a mask at all times during influenza season in the
context of patient care.") (internal quotations omitted); Thomas Gounley, Nurse with noflu shot
refuses to wear mask, is fired, USA TODAY,
Jan.
8, 2013
12:41
PM,
http://www.usatoday.com/story/news/nation/2013/01/08/flu-mask-termination/1817571/#
(acknowledging hospitals have policies requiring employees to get vaccination or wear mask); C.
Glen Mayhall & Shirley Shores, HealthcareWorkers andEmployees with Patient Contact, UNV.
OF TEXAS MEDICAL BRANCH, Nov. 14, 2013, http://www.utmb.edu/iutmb/article7874.aspx
(discussing how masking is required as part of risk reduction and is not punitive measure).
61 See Cole & Swendiman, supra note 24, at 6 ("A number of professional organizations...
endorse the proposition that healthcare workers have a professional and ethical responsibility to

help prevent the spread of infectious pathogens among patients and themselves, and that
healthcare workers should receive annual influenza vaccinations as a condition of employment
and professional privileges."); Palmer, supra note 60 (noting AHA's vice president considers this
policy necessary "to protect the safety of patients"); see also Field, supra note 59, at 615 ("No
one is at greater risk of contracting contagious diseases or of spreading them than health care
workers.").
Disease-causing organisms can easily spread from patients to health care workers
and then back to other patients on a hospital floor. The result is a group of health
care workers who are out sick and unable to do their jobs, as well as a group of
patients with a new disease that they did not have when they were admitted. The
solution, in the view of most public health officials, is to have all health care
workers vaccinated.
Id.
62 See Lindley et al., supra note 57 (discussing study showing "wide state-to-state variations"
in vaccination laws for healthcare workers).
Laws pertaining to vaccination of health care workers and patients "vary widely by
state" in terms of specific vaccines required, where the health care workers are
employed and the people covered ... For example, only 32 states had some type of
law about administering vaccines to health care workers. Of those, the laws in 21
states were for voluntary immunization of health care workers and the laws in 15
states were for mandatory vaccination.
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requirements for hospital workers are influenced by certain factors such as
which vaccinations are required in that state and where the health care
workers are employed.6 3 Moreover, "many states have no laws requiring
hospital employees, even those working in a NICU, to be vaccinated
against ... infectious diseases ....For now, patients will have to rely on
contacting hospitals directly to learn about specific health care worker
vaccination policies., 64 The wide variation in exemption statutes between
states impacts the effectiveness 65of the vaccination programs, thus
ultimately threatening public safety.

B. Massachusetts Law
As previously discussed, Massachusetts was a pioneer in
vaccination usage and promotion; thus, it is no surprise that one of the
pivotal cases involving vaccinations originated there. 66 During the time of
a smallpox scare, challengers brought an action against the Commonwealth
of Massachusetts in Jacobson v. Massachusetts arguing that its mandatory
vaccination statute violated the United States Constitution. 67 In that case,

Jacobson, the petitioner, refused to get vaccinated. 6' The Court held that it
63 See id.("Model legislation could help states that want to implement vaccination
requirements in various health care settings .... Such requirements . . .should be an effective

tool in reducing infections associated with health care and should increase the overall quality of
medical care.").
64 Seema Yasmin, Mandatory Shots: Should Hospitals Force Health Care Workers to Get the
Flu Vaccine?, Sc. AM. BLOG., Dec. 23, 2013, http:/Iblogs.scientificamerican.com/guestblog/mandatory- shots- should-hospitals- force-health-care-workers-to-get-the-flu-vaccine/
(discussing how vaccination requirement is not universal across all hospitals).
65 See Jennifer S. Rota et al., Processes for Obtaining Nonmedical Exemptions to State
Immunization Laws, 91 AM. J. PUB. HEALTH 645, 645 (2001),
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1446650/pdf/1 1291383.pdf (explaining
enforcement of vaccination laws and how such enforcement varies by state); see also Personal
Belief Exemptions for Vaccination Put People at Risk, supra note 10 ("Enforcement of mandatory

immunization requirements for children entering childcare facilities and schools has resulted in
high immunization coverage levels."). In fact, "[a]s of June 30, 2015, California and Vermont
enacted legislation to repeal [philosophical] exemptions."
States with Religious and
Philosophical Exemptions, supra note 46. There has been a recent trend to repeal certain
exemption laws, such as those based upon personal beliefs, making it more difficult to claim an
exemption. Id.
66 See Jacobson v. Massachusetts, 197 U.S. 11, 39 (1905) (detailing suit by petitioner arguing
against vaccination statute).
67 See id. at 12 ("[T]he board of health of a city or town, if, in its opinion, it is necessary for
the public health or safety, shall require and enforce the vaccination and revaccination of all the
inhabitants thereof, and shall provide them with the means of free vaccination." (citing Mass.
Rev. Laws ch. 75, §137 (1902))). This provision had an exemption for children who had a signed
physician's note. ld.
68 See id. at 26 (arguing violation of liberty when refusing vaccine). Jacobson argued a
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was within the police powers of a state to compel the vaccination of
individuals when necessary for public health, thus validating the use of
mandatory vaccination laws.69
Presently, Massachusetts has a statute requiring vaccinations for
students. 0 However, it provides for a medical and religious exemption. 1
There is also a pending bill to add a personal belief exemption to
Massachusetts law, thereby even further expanding the reach of exemption
laws. 2 The court in Morin v. MGH Inst. of Health Professions was
tasked with a first impression interpretation of this Massachusetts statute.
In this case, the plaintiff was a graduate student at the MGH Institute of
Health Professions. Plaintiff refused the required vaccination claiming it
interfered with her religious beliefs. 76 The program director told plaintiff
compulsory vaccination law was oppressive and contrary to an individual's right to care for his
own body. Id. at 26. Jacobson contended that this law was essentially "an assault on his person."
Id. The Supreme Court rejected his argument. See id. ("There are manifold restraints to which
every person is necessarily subject for the common good.").
69 See id. at 24-25; TowardA Twenty-First-Century Jacobsonv. Massachusetts, supra note 9,
at 1820 ("The 1905 Supreme Court decision established the constitutionality of state compulsory
vaccination laws when they are 'necessary for the public health or the public safety."' (quoting
Jacobson, 197 U.S. at 27)). In addition to the right to promote vaccinations, a society has the
right to require citizens to be vaccinated: "Upon the principle of self-defense, of paramount
necessity, a community has the right to protect itself against an epidemic of disease which
threatens the safety of its members." Wendy E. Parmet, Informed Consent and Public Health:
Are They Compatible When It Comes to Vaccines?, 8 J. HEALTH CARE L. & POL'Y 71, 71 (2005)
(quoting Jacobson, 197 U.S. at 27).
70 See MASS. GEN. LAWS ch. 76, § 15C (2016) (explaining immunization requirements for
health science students in Massachusetts).
No full-time student under thirty years of age or any full-time or part-time
undergraduate or graduate students in a health science who is in contact with
patients shall, except as hereinafter provided, be registered at an institution of higher
education except upon presentation of a medical certificate that such student has
been immunized against measles, mumps, rubella, tetanus and diphtheria.
ld.
71 See id.

"In the absence of an emergency or epidemic of disease declared by the

department of public health, no student who states in writing that such immunization would
conflict with his religious beliefs shall be required to present such medical certificate in order to
be admitted to such institution." Id.
72 See Welcome to the NVIC Advocacy Portal (NVICAP), NAT'L VACCINE INFO. CENTER,

https://nvicadvocacy.org/members/Home.aspx (last visited Jan. 18, 2016) (citing pending law S.
317 from 114th Cong. in 2016).
73 See Morin v. MGH Inst. of Health Professions, CIV. A. 02-4484-F, 2002 WL 31441509, at
*1 (Mass. Super. Ct. Nov. 1, 2002) (analyzing student vaccination statewide for first time).
74 See id. (analyzing student vaccination statewide for first time).
75

d. at*1.

76 See id. (explaining religious beliefs included belief that one should not put foreign
substances, vaccinations, in body).
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that immunization was essential and without it she would be unable to
receive the requisite clinical training and thus would not be able to
complete her degree. Plaintiff argued the program's refusal to recognize
her religious opposition to vaccinations violated the Massachusetts statute
allowing exemptions for religious reasons. 78
The court, however,
disagreed, stating the purpose of the statute was to prevent the spread of
communicable diseases. 79 The court further distinguished the application
of the Massachusetts exemption as applied to health care workers from
other students, stating in those cases, there "was not a public safety
''
issue. 80
Furthermore, in order to claim a religious exemption in
Massachusetts, the individual must first qualify their beliefs, or otherwise
legitimatize that one's religious beliefs are valid and that those beliefs
oppose vaccinations.81 The Massachusetts statute, prior to the 1971
amendment, provided an exemption from vaccination requirements for
"adherents and members 'of a recognized church or religious
denomination' who object to vaccination on religious grounds 82 The
court in Dalli v. Bd. of Educ.83 found this provision unconstitutional
because it was limited to only recognized churches or religions. 84 As a
result of this decision, other state laws were challenged on similar
grounds.85 While an individual no longer needs to show they are a member
of a recognized church or religion, they still must show their belief is
sincere and stems from sincerely held religious convictions. 86 In Morin, for
77 See id.
78

See Morin, 2002 WL 31441509, at *4 (emphasizing that plaintiff believed she had

religious exemption).
79 See id. ("[Ilit is not clear that the exemption can be read to supercede the important interest
of containing diseases and ensuring that the residents of the Commonwealth are cared for in a
safe manner.").
so Id. at *5 (explaining differences between this case and others dealing with religious
exemptions to vaccination).
81 See id. at *2, *4 (discussing whether plaintiff held sincere religious beliefs).
82 Dalli v. Board of Educ., 267 N.E.2d 219, 223 (Mass. 1971) (quoting MASS. GEN. LAWS
ch. 76, § 15).
83 267 N.E.2d 219 (Mass. 1971).
84 See id. at 219, 221 (finding provision limiting exemption violated Amendments
I and
XIV). Since the exemption only recognized individuals who had beliefs as a result of
membership in a recognized church or religion, it excluded those who had sincere beliefs but
were not members of such institutions. ld. at 222.
85 See Sherr v. Northport-E. Northport Union Free Sch. Dist., 672 F.
Supp. 81, 91 (E.D.N.Y.
1987) (holding exemption to "bona fide members of a recognized religious organizationf' violated
First Amendment).
86 See id. at 94. Even if an individual is genuinely opposed to immunization, the
basis of
their opposition must result from religious beliefs. See id. (finding although plaintiff's opposition
was genuine, there was no religious basis for objections); see also Morin, 2002 WL 31441509, at
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example, plaintiff s belief that "nature and the body are essentially one" did
not qualify for a religious exemption.8
Courts will uphold religious
exemptions if plaintiffs' purported beliefs are religious, and only if those
beliefs are genuinely and sincerely held.88 Religious exemptions are
generally upheld, however, if a court cannot determine whether the beliefs
are religious in nature, the exemption will not be granted.89
Thus,
defending one's reasoning for religious exemption requires an individual to
do more than merely assert they belong to a religion. 90 They must describe
their religion and how it pertains to vaccinations. 91
Moreover, the Massachusetts statute specifically addresses and
applies to undergraduate and graduate students working in a healthcare
environment.92 Massachusetts has certain interests in safeguarding health
care environments and protecting patients from communicable diseases. 93
Some Massachusetts universities have specific provisions regarding
exemption from vaccinations if that student participates in programs where
an unvaccinated person would pose a threat to public health. 94 One
university that requires clinical experience only provides an exemption for

*5 (stating plaintiff's opposition simply required written verification of religious belief).
87 See Morin, 2002 WL 31441509, at *4 (stating court was not convinced plaintiff's belief
was religious).
88 See Dalli, 267 N.E.2d at 222 ("If the [religious] beliefs be sincerely held they are entitled
to the same protection as those more widely held by others."); see also Morin, 2002 WL
31441509 at *4 ("It is not apparent that the plaintiff has 'religious' beliefs.").
89 Morin, 2002 WL 31441509, at *4 ("[T]he court is not convinced that the belief held by the
plaintiff is a religious one. While plaintiff only needs to provide written affirmation of these
religious beliefs, again, it is not clear that her beliefs arise from a religion. Plaintiff has not
provided the court with other religious rituals she engages in. She has not explained what other
beliefs she holds with regard to this religion.").
90 See id. ("She cites no other tenet that her religion abides by, she simply contends that
immunizations are not permitted."); see also Farina v. Bd. of Educ. of City of N.Y., 116 F. Supp.
2d 503, 513 (S.D.N.Y. 2000) ("Because the Court finds that Plaintiffs have not shown that they
hold genuine and sincere religious beliefs which prohibit immunizations, the motion for
preliminary injunction is denied.").
91 See Farina, 116 F. Supp. 2d at 508 ("Religious convictions are inherently subjective, and
the Court cannot look directly into the minds of the plaintiffs. But the Court may, as in any state
of mind inquiry, draw inferences from the plaintiffs' words and actions, in determining whether
they hold genuine and sincere religious beliefs against inoculations.").
92 See MASS. GEN. LAWS ch. 76, §15C (2016) ("No full time student under thirty years of
age or any full time or part time undergraduate or graduate students in a health science who is in
contact with patients shall, except as hereinafter provided, be registered at an institution of higher
education except upon presentation of a medical certificate that such student has been immunized
against measles, mumps, rubella, tetanus and diphtheria ... ").
93 See Morin, 2002 WL 31441509, at *4 (discussing importance of interest in containing
diseases).
94 See infra note 95 and accompanying text (looking at various school policies regarding
vaccinations and exemptions).

2016]
medical purposes.95

WHO'S CALLING THE SHOTS?
Other Massachusetts schools withhold the right to

determine a student's enrollment status based on that student's ability to
attend clinical studies.9 6 While there are numerous requirements and
regulations for these students, the requirements for non-student hospital
workers are not as rigid. 97 For example, with the exception of influenza,
Massachusetts only requires limited immunizations of hospital personnel
assigned to maternal-newborn areas. 98
The Massachusetts regulation
allows healthcare workers to decline vaccination for medical, religious, or
any other reason.99 The court in Morin distinguished between recognizing

95 See

Student Immunization Policy, NEW ENG. COLLEGE OF OPTOMETRY,
http://www.neco.edu/pdfs/general/Immunization-form 20140D.pdf (last visited Oct. 17, 2014)
("Exemptions from immunizations for clinical requirements can be made only for certain medical
conditions .... You will not be allowed to register for classes or participate in required clinical
assignments until all immunization requirements have been fulfilled.").
96 See Nursing Program Requirements, BECKER COLLEGE,
http://www.becker.edu/academics/departments-programs/health- sciences/nursing/nursingrequirements/ (last visited Oct. 17, 2014) ("If at any time the nursing faculty determines that a
student's physical or mental ability may interfere with safe clinical perfornance, the student will
not be allowed to remain in the clinical area. The Nursing Program Director will be notified and
the future status of the student will be administratively determined."); see also Health Sciences
Student Handbook And Policy Manual, MASS BAY COMMUNITY COLLEGE, 23 (2014),
http://www.massbay.edu/uploadedFiles/Division%20Handbook-%2OFall%202014%20with%20
EMS%20Addendum.pdf ("Students who refuse to be vaccinated due to religious or medical
reasons may be in jeopardy of losing their seat in the respective program, as most clinical
agencies will not allow unvaccinated students to participate in direct patient care.").
97 See State Immunization Laws for Healthcare Workers and Patients, CDC,
http://www2a.cdc.gov/vaccines/statevaccsApp/Administration.asp?statetmp=MA
(last visited
Mar. 23, 2015) (listing requirements). Compare MAss. GEN. LAWS ch. 76, § 15C (2016) ("No
full time student under thirty years of age or any full time or part time undergraduate or
graduate students in a who is in contact with patients shall, except as hereinafter provided, be
registered at an institution of higher education except upon presentation of a medical certificate
that such student has been immunized against measles, mumps, rubella, tetanus and diphtheria...
."), with 105 MASS. CODE REGS. 130.325 (2016) (stating each worker must be vaccinated against
influenza unless exceptions apply). This Code requires hospital personnel (employees, members
of medical staff, contact employees, students, and volunteers) be vaccinated against influenza.
105 MASS. CODE REGS. 130.325. This requirement applies regardless of whether the individual
has direct contact with patients. Id. at (A)(1). There is an exemption provision that states
hospital personnel may decline an influenza vaccine based on medical reasons, religious reasons,
or simply because the individual does not wish to receive it. Id. at (F)(1). The CDC has found
that vaccinating health care workers at their site of employment has led to an increase of vaccine
"vaccination coverage among HCP". See Influenza Vaccination Coverage Among Health Care
Personnel-United States, 2013-14 Influenza Seasons, 63 CDC MORBIDITY & MORTALITY
WKLY. REP. 37, 810 (2014), http://www.cdc.gov/mmwr/pdf/wk/mm6337.pdf ("These results
indicate that a comprehensive strategy that includes promotion of vaccination along with easy
access to vaccination at no cost on multiple days might increase HCP vaccination coverage.").
98 See Infection Control, 105 MASS. CODE REGS 130.626(F)(1-3) (2016) (listing
requirements for staff assigned to maternal and newborn areas).
99 See Requirement that Personnel be VaccinatedAgainst Influenza Virus, 105 C.M.R.MASS.
CODE REGS 130.325(F)(1) (listing exceptions to vaccinations); see also Felice J. Freyer, Brigham
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exemptions generally and recognizing them in a healthcare environment,
ultimately concluding that healthcare environments require more
protection, thus making exemptions more difficult to claim in that
setting.100 Therefore, courts will be more likely to uphold exemptions in
cases where public safety is not at risk as a result of the immunization
refusal.0 1
C. Compulsory Vaccinations versus Right to Privacy
"Without protection of health, safety and security, people cannot
enjoy many of the personal and economic freedoms that we have come to
take for granted. 1 0 2 For both governmental interests and individual
interests to co-exist, there must be a balance between protection of the
public and individual rights.0 3 A further issue regarding mandatory
vaccination laws is the balance between the right to privacy, namely the
right of the individual to choose what happens to his or her own body,4

versus a state's interest in protecting the public health of its citizens. 1

and Women's Nurses Sue Over Flu Shot Mandate, Bos. GLOBE, Sept. 25, 2014,
http://www.bostonglobe.com/metro/2014/09/24/nurses-union-sues-block-proposed-flu-shotmandate-brigham-and-women-hospital/SQBXdxdlOQwTie5FygldlJ/story.html ("The regulation
states: 'A hospital shall not require an individual to receive an influenza vaccine' if the employee
has medical or religious reasons for refusing or if 'the individual declines the vaccine."').
100 See Morin, 2002 WL 31441509, at *5 ("Unlike this court, the court in Dalli decided that
providing a religious exemption to elementary students was not a public safety issue .... This
court has no such facts to assist it. To the contrary, this court has been inundated with
overwhelming evidence supporting the proposition that infectious diseases are dangerous and that
immunization plays an integral role in the prevention of the spread of communicable diseases.").
101 See id. at *4 ("[It is not clear that the exemption can be read to supersede the important
interest of containing diseases and ensuring that the residents of the Commonwealth are cared for
in a safe manner.").
102 Erin M. Page, Balancing Individual Rights and Public Health Safety During Quarantine:
The U.S. and Canada, 38 CASE W. RES. J. INT'L L. 517, 518 (2007) (quoting Lawrence 0.
Gostin, The Model State Emergency Health Powers Act: Public Health and Civil Liberties in a
Time of Terrorism, 13 HEALTH MATRIX 3, 6 (2003)).
103 See id.
104 See Calandrillo, supra note 29, at 393 ("[A]ntivaccinationists raise the classic American
values of freedom and individualism as grounds for their objections to compulsory vaccination
laws. Groups opposed to government interference in personal lives vociferously argue that no
one, especially not the state, can dictate what they can do with their body."); see also Parmet,
supra note 69, at 71 ("In considering whether the charitable hospital could be liable for an alleged
trespass, Judge Cardozo declared: 'Every human being of adult years and sound mind has a right
to determine what shall be done with his own body."') (quoting Schloendorff v. Society of New
York Hospital, 105 N.E. 92 (N.Y. 1914)); The Flu Vaccine War: Healthcare Workers FightBack,
HEALTH IMPACT NEWS,
Sept. 27, 2014, [hereinafter The Flu Vaccine War],
http://healthimpactnews .com/2014/the-flu-vaccine-war-healthcare-workers-fight-back/
(describing how nurses around nation are fighting back against vaccination). Schloendorff was a
case involving a woman who claimed she was operated on without her consent. See Schoendorff,
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State courts, however, have found that "vaccination requirements do not
deprive individuals of liberty or property interests without due process of
the law. , 105 Ultimately, courts have concluded vaccination laws are
generally constitutional.10 6 As aforementioned, a significant problem with
allowing people the right to choose is the potential broad range of people
10
who will elect to remain unvaccinated, thus threatening herd immunity.
There was a period of time where state legislatures began narrowing the
exemption laws, but ultimately they were again broadened and the number
of parents opposed to vaccinations increased. 0 8 Currently, and in practice,
courts generally construe the exemption provisions broadly and prevent
inquiry into sincerity of the beliefs. 0 9 For example, the court in In re
LePage1 found that a "further inquiry into the sincerity of an individual's
religious beliefs" exceeded legislative authority."' Recent outbreaks of
certain diseases, including measles, a disease thought to have been
eradicated in the United States, have sparked political debates throughout
the nation regarding these exemption laws and the need for mandatory
105 N.E. at 92-93. In its decision, the court recognized that 'jelvery human being of adult years
and sound mind has a right to determine what shall be done with his own body." Id. at 93.
105 See Calandrillo, supra note 29, at 394 (describing state holdings after Jacobson).
106 See id. (describing state holdings after Jacobson).
107 See PersonalBelief Exemptions for Vaccination Put People at Risk, supra note 10, at 3-4
(discussing problems when people elect to remain unvaccinated); see also Toward A TwentyFirst-Century Jacobson v. Massachusetts, supra note 9, at 1826 (stressing importance of
vaccinations to maintain herd immunity).
108 See Toward A Twenty-First Century Jacobson v. Massachusetts, supra note 9, at 1826
(discussing how states tightened vaccination laws but ultimately switched to less restrictive
exemption clauses).
In the 1980s and early 1990s, with the anti-vaccine movement nearly invisible for
decades, almost all people chose to receive their vaccinations with no questions
asked, and herd immunity was not threatened." Id. "[M]any states were tightening
their vaccine laws to make religious or philosophical exemptions narrower." Id.
"But strikingly, by the end of the 19 9 0s, this trend had reversed. State legislatures
began to consider less restrictive exemption clauses.
Id.

109 See Cole & Swendiman, supra note 24, at 4 (discussing belief inquiry); see also Jones v.

State Dep't of Health, 18 P.3d 1189, 1194 (Wyo. 2001) (holding statute did not require reason be
given for medical contraindication and no inquiry necessary). The court in Berg v. Glen Cove
City Sch. Dist. held that a Jewish parent's "sincere religious belief' may support opposition to
immunizations, even though the Jewish religion does not prohibit vaccinations. See Berg v. Glen
Cove City Sch. Dist., 853 F. Supp. 651, 654-55 (E.D.N.Y. 1994) (explaining holding of the case).
110 18 P.3d 1177 (Wyo. 2001).
111 See id. at 1180 (analyzing court's broad application). The court in In re LePage stated,
"the statutory language lacks any mention of an inquiry by the state into the sincerity of religious
beliefs[,]" and held that "the Department of Health exceeded its legislative authority when it
conducted a further inquiry into the sincerity of Mrs. LePage's religious beliefs." ld.
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vaccinations. 112
Vaccination skepticism has contributed to these
outbreaks.113 A great number of these skeptics' beliefs are based on
unfounded and discredited information about the potential risks of
vaccinations. 114 As the population of unvaccinated individuals continues to
rise, the threat of spread of communicable disease will also rise. 115 The
inevitable question becomes whether individuals should be 16
required to
objections.
ethical
or
moral
various
despite
receive vaccination

D. Quarantine
In the event of a public health emergency, the state is afforded
certain protections against unvaccinated individuals.1 1 7 A governor has the
power to supplement the existing compulsory vaccination programs and
institute additional programs.118 One such method of protection of the

112

See Philip Rucker & Rosalind S. Helderman, Vaccination debate flares in GOP

presidential race, alarming medical experts, THE WASH. POST, Feb. 2, 2015,
http://www.washingtonpost.com/politics/chris -christie-remarks-show-vaccines-potency-inpolitical-debate/2015/02/02/flc49a6e-aaff- 11e4-abe8-elef60ca26de story.html
(discussing
balance between freedom of choice and concern for public health).
113 See Abby Phillip, Obama to parents doubting 'indisputable' science: 'Get your kids
vaccinated', THE WASH. POST, Feb. 2, 2014, http://www.washingtonpost.com/news/morningmix/wp/2015/02/02/get-your-kids- vaccinated-obama-tells-parents-doubting-indisputable-science/
("An epidemic of vaccination skepticism
largely based on unfounded and discredited antivaccine beliefs
has contributed to the growing public health crisis."); see also Measles Cases
and Outbreaks, CDC, http://www.cdc.gov/measles/cases-outbreaks.html (last updated Feb. 10,
2016) ("The majority of people who got measles were unvaccinated.").
114 See Phillip, supra note 113 (stating vaccine skepticism is largely unjustified); see also
Marcel Salanthe, Why a few unvaccinatedchildren are an even bigger threat than you think, THE
WASH. POST, Feb. 3, 2015, http://www.washingtonpost.com/posteverything/wp/2015/02/03/whya-few-unvaccinated-children-are-an-even-bigger-threat-than-you-think/
("Scientists
are
expressing their dismay at people who reject sound medical advice and put their families and
communities in harm's way.").
115 See Phillip, supra note 113 ("[T]he growing number of unvaccinated people could result
in a 'very large' outbreak if the problem isn't brought under control."). "If the number of parents
truly opposed to vaccination rose too high, or if those parents clustered in one community, then
herd immunity would be at risk." Toward A Twenty-First-Century Jacobson v. Massachusetts,
supra note 9, at 1826.
116 See Drew D. Hintze, Mandatory Influenza Vaccination Policies in Colorado:
Are
HealthcareEmployees with Religious Conflicts Exempt?, 90 DENY. U. L. REV. ONLINE 27, 36
(2013) ("[T]here is currently no official EEOC opinion addressing whether a healthcare employer
may compel its employees to receive an influenza vaccination despite their religious
objections.").
117 See Cole & Swendiman, supra note 24, at 7 ("Many states also have laws providing for
mandatory vaccinations during a public health emergency or outbreak of a communicable
disease.").
118 See id. (discussing state power). For example, the Arizona Governor, during a state of
emergency in which there is an occurrence or the imminent threat of a highly contagious and
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community during a public health emergency is quarantine against those
who still refuse vaccination.119 Quarantine is when the government or a
government actor confines individuals to a certain place as a result of that
individual's contact or exposure to a contagious disease. 120 United States
law provides that in certain circumstances, to prevent the "introduction,
transmission, or spread of [diseases]," an executive order may issue for the
"apprehension, detention, or conditional release of individuals.1 21
Generally, the ordinary method of quarantine is confining a person to a
particular place and "giving notice to the people outside and inside that no
,,122
one may enter or leave.
In Massachusetts, health boards and the
Department of Public Health ("Department") are authorized to implement
and enforce isolation and quarantine orders.1 23 While there are numerous
procedural requirements to be followed when issuing quarantines, they may
be an effective tool when a known individual has been exposed to a
communicable disease.1 24

highly fatal disease, may "issue orders that ... mandate treatment or vaccination of persons who
are diagnosed with illness resulting from exposure or who are reasonably believed to have been
exposed or who may reasonably be expected to be exposed." ARIZ. REV. STAT. § 36-787 (2014).
Medical and religious exemptions still exist in these instances but may warrant a quarantine
order. See Cole & Swendiman, supra note 24, at 7 ("[I]f a person refuses to be vaccinated, he
or she may be quarantined during the public health emergency giving rise to the vaccination
order.").
119 See Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905) (discussing state's rights to
quarantine people against their will in certain circumstances). In the case of a communicable
disease outbreak, state police powers may expand to include quarantine orders in addition to
mandatory vaccination laws. See id. at 25 (stating the Court "distinctly recognized the authority
of a state to enact quarantine laws").
120 See Page, supra note 102, at 517 (defining quarantine).
121 See 42 U.S.C. § 264(b) (2012) (providing authority for apprehension, detention, or
conditional release to control communicable disease).
122 See Eric C. Surette, Manner of Quarantine, 39 A C.J.S. HEALTH & ENVIRONMENT § 39
(describing method of carrying out quarantine).
123 See Isolation and Quarantine Requirements, 105 MASS. CODE REGS. 300.200 (2015)
(listing requirements for which diseases warrant isolation or quarantine).
124 See Procedures for Isolation and Quarantine, 105 MASS. CODE. REGS. 300.210 (2016).
Generally, the Department or local health board must first try to ensure voluntary compliance
with the isolation or quarantine. Id. at (B)(1)(a). This includes "educat[ing] the individual or
group about the reasons and requirements for isolation or quarantine ....
lod. If the individual,
or group, does not voluntarily comply, a written or oral order may be obtained ld. at (C), (D).
These orders may include "restricting individuals or groups from being present in certain places.
• . and confinement in other private or public premises." ld. at (B)(3). The order expires when
the individual or group is no longer a threat to public health. ld. at (B)(4).
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IV. ANALYSIS

A. Vaccination Exemptions Generally
Vaccinations have proven to be a monumental tool for the
eradication of certain diseases and prevention of future infections. 125 While
vaccinations carry unavoidable risks, they also have numerous medical,
social, and economic benefits. 12 6 Beginning from its introduction into
society, there have been groups that have expressed their opposition about
vaccinations. 12
Nevertheless, the government recognized the extreme
benefits of vaccinations and conditioned school attendance on obtaining
them. 128 This was established to be well within the police powers of a state
and recognized to be a method aimed at protecting society.1 29 Currently, all
fifty states require vaccinations for students, however, there is no national
standard and both the required vaccinations and the exemption laws vary
widely across the states.1 30
Furthermore, there is also a lack of
standardization throughout healthcare facilities, ultimately threatening
public safety as it creates uncertainty and potential for diseases to be
131
contracted.
Today, as a result of the success of vaccinations, many individuals
have never witnessed or experienced any of the diseases that vaccines
protect against, and therefore have become indifferent towards
immunization requirements. 13 2 This, combined with America's growing
sentiment against vaccinations and assertions of religious and social

125

See supra Part II (examining history of vaccinations and role they have played in

prevention and eradication of diseases).
126 See supra Part III (reviewing vaccination laws and contributions vaccines have made to
wellbeing of society).
127 See Calandrillo, supra note 29 and accompanying text (discussing various opposition
groups throughout nation and their effects on compulsory vaccination laws).
128 See supra Part II; see also sources cited supra note 7 and accompanying text (discussing
importance and history of vaccinations prior to school admissions).
129 See Zucht v. King, 260 U.S. 174, 176 (1922) (discussing state police powers); supra Part
II.
130 See State School Immunization Requirements and Vaccine Exemption Laws, supra note
24, at 1 (explaining differences in state laws and school vaccinations).
131 See Lindley, supra note 57 (looking at wide variations in vaccination laws between
states); Yasmin, supra note 64 (discussing that there is no standardization between hospitals).
132 See Pro & Con Arguments, supra note 7 ("Children are no longer vaccinated against
smallpox because the disease no longer exists due to vaccination."); Cole & Swendiman, supra
note 24, at 1 ("Vaccination has resulted in the eradication of smallpox worldwide, and in the
control of many other vaccine-preventable diseases."); Malone & Hinman supra note 3, at 26232 (recounting widespread benefits of vaccination); see also Calandrillo, supra note 29, at 353
(noting that most people are indifferent to invisible benefits of vaccination).
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oppositions, poses serious threats to herd immunity."' Increasing numbers
of parents are refusing immunizations for their children and seeking legal
exemptions. 3 4 State legislatures and health departments now face a
difficult challenge, balancing respecting individual rights and freedoms
with safeguarding the public welfare. 1 5 Nearly all states allow vaccination
exemptions for religious or philosophical reasons. 1 6 However, in many
13 7
jurisdictions, neither objection is seriously documented or verified.
Often, the law requires an individual to do no more than simply check a
box indicating they do not wish to receive immunizations. 38 Additionally,
each state has a different standard as to what beliefs qualify under the
exemptions. 3 9 While individual rights are of the utmost importance in
American society, this lackadaisical approach to qualifying exemptions and
inquiring into their validity puts others at risk, and the growing number of
people who refuse vaccinations jeopardizes the safety of the entire
community when overall immunization rates fall below a critical

threshold.1 40

A person's constitutional right ceases when those rights

infringe upon the rights of others.1 41
Specifically, case precedent
demonstrates that a person's right to practice religion has limits when it
interjects with the safety of others and places the wellbeing of the
community at risk.1 42 To reduce the amount of individuals seeking
groundless exemptions, states should enact exemption screenings to ensure
careful vetting of persons regarding immunization benefits and risks and
inquire into the sincerity of religious beliefs, thus ensuring these provisions

133

See Hafiz, supra note 54 and accompanying text (explaining the Supreme Court "strongly

suggested that religious objectors are not constitutionally exempt from vaccinations."); see also
PersonalBelief Exemptions for Vaccination Put People at Risk, supra note 10 (discussing threats
posed by exemptions and those refusing vaccination).
134 See Calandrillo, supra note 29, at 388 (describing growing anti-vaccination movement);
see also LeFever, supra note 6, at 1054 (examining why many parents decline vaccinations for
their children).
135 See supra notes 46-47 and accompanying text (describing state exemptions).
136 See supra notes 46-47and accompanying text (describing state exemptions).
137 See supra note 48 and accompanying text (discussing variations in rigidness of exemption
laws).
138 See supra note 48 and accompanying text (noting some courts prohibit health departments

from inquiry into sincerity of beliefs before granting exemption). "[R]eligious objections to
compulsory vaccination laws are increasing rapidly." Calandrillo, supra note 29, at 416.
139 See supra notes 48-49 and accompanying text (relaying variety of different state laws).
140 See supra note 7 and accompanying text (discussing herd immunity
and threshold
necessary to sustain herd immunity).
141 See Shields, supra note 53, at 46 (citing cases where vaccination was compelled over
parental objection); supra notes 3, 52 (discussing limitations of exemptions).
142 See supra notes 51-53 and accompanying text (exploring scenarios where religious
exemption may not be applicable).
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143

B. Exemption Provisions and Healthcare Programs
A further issue is posed by the wide variation in vaccination
requirements and exemptions for individuals working in environments that
are particularly susceptible to the spread of disease, namely hospitals,
nursing homes, and medical facilities. 144 Those who choose to forgo
immunizations may place those with weakened immune systems, due to
age or sickness, in harm's way.14 5 For example, employees infected with
influenza, a very contagious respiratory illness, who work in these sensitive
healthcare environments, can transfer the virus to other healthcare workers
and patients who are more susceptible to risks of severe complications from
the illness.1 46 Courts have recognized that states have an overriding interest
to protect children from harm, even when the states' interests conflict with
parents' religious rights.1 4 Likewise, courts must also recognize that states
also have an overriding interest to protect the weak and vulnerable and
1 48
prevent potential harm caused by unvaccinated healthcare workers.
Without more rigid guidelines for these exemption provisions, the amount
of unimmunized persons will increase, and ultimately threaten the very
143

See supra notes 7, 54 and accompanying text (discussing exemptions); see also States

with Religious and Philosophical Exemptions, supra note 46 (discussing how at least twelve
states considered legislation addressing immunization exemptions in 2015). "With the passage of
Senate Bill No. 277, California removed exemptions based on personal beliefs, which are defined
in that state as also including religious objections ....
With passage of H. 98, Vermont became
the first state to repeal its personal belief exemption." Id. Several other states, including Illinois,
South Dakota, and West Virginia, also passed legislation in 2015 related to exemptions. Id.
144 See supra note 60 and accompanying text (describing ease of healthcare workers
spreading disease); Cole & Swendiman, supra note 24, at 5-6 (discussing who needs vaccines).
145 See Influenza Vaccination Information for Health Care Workers, supra note 44
(considering concern for those who encounter unimmunized persons).
146 See People at High Risk of Developing Flu-Related Complications, CDC,
http://www.cdc.gov/flu/about/disease/high risk.htm (last updated Jan. 8, 2015).
No one is at greater risk of contracting contagious diseases or of spreading them
than health care workers. Those who work in hospitals regularly encounter patients
as an essential part of their jobs. Disease-causing organisms can easily spread from
patients to health care workers and then back to other patients on a hospital floor.
Field, supra note 59; see Influenza Vaccination Informationfor Health Care Workers, supra note
44 ("Influenza (the flu) can be a serious disease that can lead to hospitalization and sometimes
even death.").
147 See Brown v. Stone, 378 So.2d 218, 222 (Miss. 1979) (discussing legitimate state
interests); Calandrillo, supra note 29, at 395 (discussing state interest).
148 See supra note 60 and accompanying text (requiring health care workers without
influenza vaccine to wear surgical mask around patients).
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concept of herd immunity. 149
The CDC recommended vaccination
schedules should be implemented and required by hospitals and healthcare
programs. 150 Massachusetts has a compelling interest in protecting its
citizens, specifically healthcare environments and patients. 151
The
legislature addressed the importance of the vaccination of students working
in a healthcare environment in the Massachusetts statute. 152 While some
programs require vaccinations as a prerequisite to clinical studies, others
15
working in healthcare facilities are not subject to such conditions. 1
Exemption provisions should not extend to individuals who have direct
contact with patients. 54 For example, the court in Morin, declined to
extend the exemption provision to a healthcare worker who had
interactions with patients, recognizing the importance of protecting the
wellbeing of others. 1 55 Moreover, there are three ways that courts and
legislatures can ensure that legal objections of healthcare workers to
vaccinations are grounded in legitimate beliefs, and are utilized sparingly:
156
education, reassignment, and narrowing of the exemption provisions.
i. Education
As a result of the broadness and lack of verification of legal
exemptions, it is quite simple for individuals to claim an objection to
vaccination. 15 A further contributor to over-assertion of objections is a
lack of knowledge.1 58 Since vaccinations have been so successful at the

149
150

See supra notes 112-113 (discussing outbreaks due to vaccination skepticism).
See Influenza Vaccination Information for Health Care Workers, supra note

44(recommending all persons six months or older get vaccinated against flu each year).
151 See supra Part III.B (explaining Massachusetts law).
152 See Jacobson v. Massachusetts, 197 U.S. 11, 38-39 (1905) (examining Massachusetts
statute).
153

See Dalli v. Board of Educ., 267 N.E.2d 219, 221-22 (Mass. 1971) ("If the [religious]

beliefs be sincerely held they are entitled to the same protection as those more widely held by
others."); Sherr v. Northport-E. Northport Union Free Sch. Dist., 672 F. Supp. 81, 99 (E.D.N.Y.
1987) (holding exemption to "bona fide members of a recognized religious organization" violated
First Amendment).
154 See Field, supra note 59 (discussing dangers of unvaccinated healthcare workers); see
also Freyer, supra note 99 ("Beth Israel Deaconess Medical Center and Boston Children's
Hospital require employees who work in patient care areas to obtain flu shots. In the 2013-14 flu
season, the two hospitals had vaccination rates of 94 percent and 90 percent respectively.").
155 See Morin v. MGH Inst. Of Health Professions, CIV. A. 02-4484-F, 2002 WL 31441509,
at *4 (Mass. Super. Ct. Nov. 1, 2002) (reviewing extreme importance of containing disease and
stating it is not clear exemptions can supersede).
156 See infra Parts IV.B.i-iii.
157 See supra note 97and accompanying text (explaining need for vaccination exemption).
158 See Toward A Twenty -First-Century Jacobsonv. Massachusetts, supra note 9, at 1826-27
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prevention of disease, many are not aware of the detrimental effects these
diseases have, if contracted, or may have a misperception of the risks and
benefits of vaccinations. 159 Healthcare workers have a higher standard than
others to prevent the spread of disease. 160 Thus, the Massachusetts
legislature could pass recommendations or guidelines that urge healthcare
employers to educate workers through training sessions or informational
pamphlets prior to the commencement of employment.1 6
A further
understanding of what these diseases are and how they affect the body
could prompt more individuals to forgo objections against immunization.
However, education alone is not enough.162 "The only approach that has
generated near-total compliance is mandatory vaccination consisting of an
ultimatum to health care workers that they either receive a vaccine or lose
their job.' 6 3
ii. Reassignment of UnvaccinatedEmployees
Programs and facilities providing a healthcare service should make
immunization essential to participation or employment. 164 At the very

("[V]accines have become a victim of their own success. Vaccination has substantially
obliterated many diseases in this country to the point where new generations of Americans are
totally unaware of them, unlike earlier Americans who lived through the epidemics.").
159 See Sydney Lupkin, Nurses Firedfor Refusing Flu Shot, ABC NEWS, Jan. 2, 2013 3:03
PM),
http://news.yahoo.com/nurses-fired-refusing-flu-shot-224637902--abc-news-health.htm
("There
seems to be a persistent myth that you can get flu from a flu vaccine"); see also Toward A
Twenty-First-Century Jacobson v. Massachusetts, supra note 9, at 1827 ("All of the [antivaccination] sites asserted the scientifically dubious claim that vaccines cause idiopathic illnesses
such as autism, diabetes, brain damage, and asthma.").
160 See supra Part III.A (explaining importance of vaccines while also need for healthcare
workers to get vaccinated).
161 See Influenza Vaccination Information for Health Care Workers, supra note 44 ("By
setting a good example and spreading flu facts (instead of the flu itself) among your colleagues
and patients, you have the opportunity to save even more lives."); Resources for Flu Prevention
Partners, CDC, http://www.cdc.gov/flu/partners/index.htm (last updated Oct. 9, 2015) ("CDC
encourages . . . increase[ing] awareness about the importance and benefits of annual flu
vaccination.").
162 See Field, supra note 59 ("To achieve higher vaccination rates, a more aggressive
approach is needed than simply informing health care workers and hoping they will receive
vaccines on their own.").
163 See id. (demonstrating effectiveness of mandatory vaccinations). "A number of hospitals
across the country, including Children's Hospital of Philadelphia, Emory Hospital in Atlanta, and
all 273 facilities of Hospital Corporation of America, have instituted such rules for their own
personnel." Id.
164 See Morin v. MGH Inst. Of Health Professions, Civ. 02-4484-F, 2002 WL 31441509, at
*4 (Mass. Super. Ct. Nov. 1, 2002) (reviewing extreme importance of containing disease and
stating it is not clear exemptions can supersede).
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least, if a legal exemption was granted, proper precautions should be
mandatory in every potential situation where the unimmunized individual
could come into contact with a patient. 165 For example, some hospitals
166
require those who opted out of vaccination to wear a surgical mask.
Additionally, healthcare employers could require healthcare workers, who
refuse immunization during flu season, to be reassigned to a department
that has no direct contact with patients or residents.1 6 7 New York was the
first state to try to mandate vaccination as a matter of law. 168 "The
Department of Health issued a rule.., that would have barred workers who
declined either seasonal or influenza vaccination from assignments
involving patient contact in any hospital, outpatient clinic or home-care
program.,,169 This law, however, was short lived as nurses sued the
hospital and were issued an order suspending enforcement, causing the
Health Department to withdraw the law altogether.1 70 Other states may try
to pass similar legislation and courts can uphold these laws, finding
healthcare employees are at-will employees and can be fired for any nondiscriminatory reason. 1 Furthermore, in Morin, despite the plaintiffs
willingness to subject herself to monthly blood tests, the court recognized
the risk was still too great and declined to grant her an injunction allowing
her to participate in the medical program.1 72 Healthcare employers and
165See supra note 60 and accompanying text (considering alternative prevention methods for
healthcare workers who refuse vaccination).
166See supra note 60 and accompanying text (looking at alternative preventative methods to
vaccination for health care workers).
167See Field, supra note 59 (detailing importance of mandatory vaccines).
168See id. (detailing importance of mandatory vaccines).
169ld. (exploring state law redirecting unvaccinated worker from patient contact).
170 See id.(detailing ramifications from NY state law requiring unvaccinated workers not
appear around patients).
171 See id.("[V]accination can be used as a condition of continued employment."). But see
The Flu Vaccine War, supra note 104 ("[T]he Massachusetts Nurses Association sued Brigham
and Women's Hospital in Boston to block a policy to require nurses to get flu shots as a condition
of employment."); Freyer, supra note 99 ("The action in Suffolk Superior Court comes as state
public health officials are leaning on hospitals to improve the influenza vaccination rate among
health care workers, which varied in hospitals from 62 percent to 99 percent during the most
recent flu season."). Brigham and Women's "has had little success increasing the number of
employees who will accept the vaccine, despite offering free shots around the clock." Freyer,
supra note 99. The Nurses Association claimed that the proposed mandate requiring hospital
workers to be vaccinated "violates a state regulation that explicitly bars hospitals from requiring
employees to the receive vaccine if they don't want it, regardless of the reason." Id. "The
regulation states: 'A hospital shall not require an individual to receive an influenza vaccine' if the
employee has medical or religious reasons for refusing or if 'the individual declines the vaccine.'
ld.
172 See Morin v. MGH Inst. of Health Professions, No. CIV. A. 02-4484-F, 2002 WL
31441509, at *3,*5 (Mass. Super. Ct. Nov. 1, 2002) ("While the plaintiff may be willing to take
the risk, the risk of endangering people is far too great to tip the scales."); Lupkin, supra note 159
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workers have a shared responsibility in preventing the spread of infection
and avoiding causing harm to their patients or residents by taking
reasonable precautions to prevent the transmission of vaccine -preventable
diseases. 11
Some states have taken steps to prevent the spread of
communicable disease.1 4 For example, Colorado passed a law requiring
all healthcare facilities licensed by the Department of Public Health 1 &5
Environment to have influenza vaccination policies for workers. 7
Noncompliance with such vaccination
policies may result in discipline or
1 6
7
termination of employment.
To prevent the spread of influenza from healthcare personnel to
healthcare patients, the United States Government is promoting
awareness among healthcare employers of the need for
influenza vaccinations for healthcare personnel.
The
Government hopes to increase the percentage of healthcare
personnel annually vaccinated against influenza to 90 percent
by 2020.
Recent studies reflect, however, that influenza
vaccination coverage among healthcare personnel nationwide
has remained constant over the past few years, with 1 annual
employee vaccination rates averaging around 60 percent. 77
There are higher patient death rates in hospitals that have a greater
number of unvaccinated employees. 17
Therefore, termination or
reassignment of unvaccinated healthcare workers during flu season is an
important preventative measure to ensure safeguarding the population of

("[F]lu victims become contagious before they start to feel sick, they can get patients sick even if
they stay home when they have symptoms.").
173 See supra note 60 and accompanying text (requiring health care workers without
influenza vaccine to wear surgical mask around patients).
174 See Hintze, supra note 116, at 29 (discussing Colorado law).
175 See id. ("On February 15, 2012, the Colorado Board of Health ...
[passed] the HCW
Influenza Rule requiring all healthcare entities licensed by the CDPHE to implement influenza
vaccination policies for their healthcare personnel.").
176 See id. (triggering rise in individual rights and exemption provisions); Lupkin,
supra note
159 ("An Indiana hospital has fired eight employees, including at least three veteran nurses, after
they refused mandatory flu shots, stirring up controversy over which should come first: employee
rights or patient safety."). One nurse went as far as filing two medical exemptions, a religious
exemption, and two appeals.
Lupkin, supra note 159.
The hospital responded that
"[plarticipation in the annual Influenza Patient Safety Program is a condition of employment with
IU Health for the health and safety of the patients that we serve, and is therefore required." Id.
177 Hintze, supra note 116, at 28.
178 See Field, supra note 59 ("Studies have shown higher patient death rates in hospitals with
a smaller percentage of vaccinated employees.").
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that hospital or healthcare facility.179
iii. NarrowingExemption Provisions
Graduate schools and medical programs have made some efforts to
ensure its participants are vaccinated prior to beginning clinical studies in
healthcare environments. 180 Many require participants to sign a form
acknowledging the required vaccinations; however, many also provide an
opt-out form for various objections.181 Some states, like Massachusetts,
have already established case precedent consistent with narrowing the
reach of such exemption provisions.1 82 One medical graduate program
informed a participant that immunization was essential and without it, she
would not be able to participate in the clinical program. 83 The court in
Morin held this to be constitutional, and distinguished the applicability of
the exemption law as applied to healthcare workers from others.1 84 The
idea behind this decision was that in some situations, the threat to public
safety overrides the right of the individual. 185 More specifically, the court
said it was:
[P]rimarily concerned with the harm to the public. The defendant
has shown, by way of affidavits, that infectious diseases are alive
and well in our society. The Measles, Mumps, Rubella
vaccination (MMR) prevents the transmission of measles,
mumps and rubella. These diseases are all airborne infectious
diseases. The defendant cites that in 1991 the Center for Disease
Control (CDC) identified a resurgence of measles resulting from
unvaccinated adults in colleges and in the workplace. In 19901991, 668 measles cases arose among adult health care workers.

179 See supra Part IV.B.ii (requiring reassignment of unvaccinated healthcare workers to
prevent infection).
180 See supra notes 57, 60 and accompanying text.
181 See supra note 60 and accompanying text ("requiring health care workers without

influenza vaccine to wear surgical mask around patients").
182 See Morin v. MGH Inst. of Health Professions, No. Civ. 02-4484-F, 2002 WL 31441509,
at *12 (Mass. Super. Ct. Nov. 1, 2002) ("[I]t is not clear that the exemption can be read to
supersede the important interest of containing diseases and ensuring that the residents of the

Commonwealth are cared for in a safe manner.").
183

Id. at*1.

184

See id. (discussing primary concern of public safety).
See id. at *8 (quoting Town of Brookline v. Goldstein, 447 N.E.2d 641, 646 (Mass.

185

1983)) ("Those rights do not disable the government from taking reasonable steps to ensure that
such rights are not exercised in a manner which infringes on the legitimate rights of other
citizens.").
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In 1999, 271 cases of rubella arose, 86% of which affected
adults.186
Plaintiff student even recognized the risk her refusal of vaccination
posed to others and to herself. 18 7 By limiting exemption provisions for
healthcare workers, or by refusing to extend them to such workers at all,
courts and legislatures can ensure patient and worker wellbeing.188
V. CONCLUSION
While vaccinations have had a monumental effect on public health
and wellbeing, opposition to immunization is inevitable as tension between
government interest and individuals' rights conflict. Courts have held a
state's interest in protecting the health of its citizens overrides contravening
individual interests. The increasing number of individuals claiming a legal
exemption to mandatory vaccinations poses significant threats to the
community. While there are mandatory vaccination laws for children
entering school, there is no mandatory vaccination provision for adults.
Healthcare workers therefore are left to consult with individual hospitals
and facilities for specific vaccination requirements. Healthcare workers are
at the greatest risk of contracting and spreading diseases. Their frequent
contact with patients places them in a more vulnerable position. Even if
certain healthcare employers require vaccinations, exemption provisions
are often applicable thus permitting healthcare workers an avenue for
refusing immunization. These exemption provisions should not extend to
healthcare programs and facilities that have workers interacting with
patients. The risks are far too great. One example is because the number
of vaccinated individuals will fall below the critical threshold, putting the
community at serious risk. The more workers who remain unvaccinated,
contributing to the decrease in that threshold, the greater the chance of
spreading infectious illnesses.
Lyndsey B. Davis

186
187

id.
See Morin, 2002 WL 31441509, at *9 ("The plaintiff does not deny that her lack of

vaccination is a public health and safety issue.").
188 See supra Part IV.B and notes 60, 62 and accompanying text (explaining exemptions and
healthcare workers).

